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Copyspeak   Gary Shapiro, “The new ‘Copyspeak’.”  9/26/02, CNET/News.com.  http://news.com.com/2010-1071-959513.html verses copyright.  Quaint old standards verses “wishful thinking”   Cary Sherman, “Perspective:  Honest talk about downloads.”  10/116/02, CNET/News.com.  http://news.com.com/2010-1071-962279.html. Gary Shapiro, as CEO of the Consumer Electronics Association (CEA), and Cary Sherman, as President of the Recording Industry Association of America (RIAA), each take opposite positions in their CNET/News.com articles about copyright and peer-to-peer file sharing over networks.  Their positions  reflect their organizational goals.  Shapiro and the CEA can sell lots of hardware to consumers wishing to copy and store entertainment works that are most likely copyright protected.  Sherman and the RIAA must maintain that peer-to-peer (P2P) file sharing is illegal and immoral, because if allowed, it will cripple his industry as it is currently defined.  They each shape the information to fit their positions and neglect addressing the parts of arguments that do not help their positions.  

Shapiro’s article was published first; his position is that the RIAA and the Justice Department, have together adopted a way of thinking he calls copyspeak to describe file sharing as piracy, stealing and shoplifting.  He believes sharing copyrighted works is neither illegal nor immoral.  Sherman answers Shapiro along the lines of a “just say no” campaign, saying Shapiro’s position is “breathtaking”, and Sherman is shocked, shocked! that such wishful thinking could be asserted so calmly.  “The last thing we need is more overheated and polarizing rhetoric,” he says.  But he jumps into the fray even more than Shapiro, serving up lots of exactly what he decries.  

Shapiro argues that downloading is not illegal and fair use is the reason why.  People can share copyrighted works legally under the fair use provisions for personal use, and he believes that in a world where copyspeak rules, fair use is left out.  He talks about the Betamax case where the entertainment industry cried piracy over copying television shows for personal use, but the courts disagreed saying that fair use allowed consumers to copy shows for time shifting.  He sees the entertainment industry crying piracy now in much the same way.  However, there are some differences in the two technologies, as video copying is done in analog, and at least for now, not often transferred to the Internet for sharing with a huge number of users not known personally to the sharers.  Digital files can be copied almost identically, without loss of quality, and easily shared with thousands, if not millions of users.  Napster at its largest had 60 million users who obviously disagreed with the RIAA that P2P was bad.

On the other hand, Sherman argues that the “old standby” Betamax case has been considered in reviewing P2P file sharing, and it “bares no resemblance” to the laws or facts in Betamax.  But there is some resemblance to Betamax, in that when users make copies of copyrighted works for personal use, the courts decided this activity was covered under fair use.  However, the courts have decided that Betamax is not completely applicable to the sharing of digital music for some other reasons.

Shapiro also says that in order to understand sharing copyrighted materials as immoral, intellectual property must be comparable to real property rights, which he does not see as a true equation.  He notes that real property can be taxed and owned forever, while intellectual property cannot.  And copyrighted works, he says, are subject to first amendment rights of fair use and therefore different than real property where the owner does not have to share without permission.  However, there is some comparison where a real property owner shares in exchange for rent, and intellectual property owners share in exchange for a sale fee.

Sherman responds by stating that Shapiro’s position is “blatantly wrong” about sharing.  Sherman says there is “no doubt” that peer-to-peer file sharing is illegal, based on US code and various court cases affirming that code.  Stealing a dress from a store is the same as stealing a copyrighted work because both deprive the owner of a potential sale.  Both owners have been deprived of something of value, even if the dress can only be worn by one person at a time verses the intellectual property which can exist simultaneously in multiple copies.  However, the real property arguments are full of holes on both sides and the comparisons to different parts of this metaphor are messy.  Both sides should drop it because it is not useful in understanding this problem. 

Shapiro goes on to talk about how the RIAA and artists do not want to stop all file sharing and downloading, they just want people to stop “ripping them off.” He uses the examples of a ten percent decline in sales last year and another ten percent in the first six months of this year.  However, he neglects to recognize that there is a recession going on, and most businesses have suffered similar declines in the past two years.  He also states that copyright law is “woven into the national fabric”, talking about the framing of the Constitution.  But this too is not entirely true, as English authors in the 18th century would disagree if they were here.  America did not recognize English copyrights until a century later because we did not want to do so.  Our country actually has some history of supporting, as national policy, the “stealing” of copyrighted works.

Shapiro’s response to Sherman is breathless, and while he does have the current law on his side, and some of the reasonable arguments, he picks and chooses what will support his position.  However, Sherman presents some ideas about copyright that the public may not have thought about, and in this way is successful in advancing a little the public discourse about it.  If Shapiro and Sherman are going to be effective in arguing their positions though, they will not gain allies by leaving gaping holes in their own arguments or not addressing the more difficult issues in their respective positions.  

The impasse on music downloading is unlikely to be resolved in a constructive way if each side continues spewing rhetoric the way Sherman and Shapiro do in these articles.  There can only be a winner and a loser the way the arguments are currently framed.  Instead, it seems like the Betamax and video comparison could be very useful in understanding how copyright protected works and music downloading might be made acceptable to accommodate both sides.  In the case of the VCR, the entertainment industry ultimately won by getting into the rental business which currently is bigger than the first run movie business.  Consumers won by getting both time shifted television and video rental movies.  The key to this was a shift in the movie business model, but this did not come about until the Betamax case was settled.  And then something that never existed before, movie rentals, turned out to solve the problem, and remove the loser/winner scenario from the equation.  In order for Shapiro and Sherman to succeed, the issue needs to be totally flipped, so that both consumers and the music industry can win.  A new technology, business model or way of thinking, which has not yet been developed, may be the answer.  However, this innovation might never develop unless music downloading is allowed, and market forces can then respond to the demand, innovating something not yet discovered.  Exploring this would seem far more constructive in addressing the tension between the music industry and consumers.

