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Database Compilation Recommendation:
Dean Varian’s suggestion for a student group final project that would aggregate reading list databases is interesting for many reasons, including the advancement of research by those at the SIMS.  However, there are some considerations to make before a student group goes ahead with the project.  For the purposes of this paper, I will look at human computer interface reading list databases and advise a student group about implementing this project for publication outside of the SIMS community, to the greater public.  I make this assumption because if the database was only to be used internally, many of the issues discussed would disappear.

The issue of copyright protection status for database compilations and whether those databases, if published from academic sources on the web, can be aggregated for further academic research without violating the copyright of the data compiler is a key factor in planning the project.  The US Code covering copyright for database compilations gives protection only to the author’s contribution and not to the factual material, nor does it “imply any exclusive right in the preexisting material” or change the “copyright protection in the preexisting materials.” 17 U.S.C. sec. 103(b).  http://www4.law.cornell.edu/uscode/17/103.html.  Since ideas and facts cannot be protected 17 U.S.C. sec. 102(b).  http://www4.law.cornell.edu/uscode/17/102.html. under US Code, at face value, it would seem that to aggregate databases would be fine, as long as this Code, and the fair use 17 U.S.C. sec. 107.  http://www4.law.cornell.edu/uscode/17/107.html. doctrine were followed.  And yet there are several different parts of the US Code that govern the use of databases that need to be considered together, in order to understand how this project can work within the fair use doctrine.  

Also at issue, because of the ease of accessing and reusing digital information from the Internet, is where those databases reside and whether they are under copyright or other intellectual property protections for databases in locations other than the US, such as the European Union.  The passage of the European Union Directive in 1996 “on the legal protection of databases” EU Database Protection Directive 1996/03/EC of the European Parliament and of the Council of 11 March 1996.  “On the legal protection of databases.” Official Journal L 77/28 P. 0020 – 0028.  and the subsequent EU Directive on the “Harmonisation (sic) of certain aspects of copyright and related rights in the information society” EU Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001.  “Harmonisation (sic) of certain aspects of copyright and related rights in the information society.” Official Journal L 167 , 22/06/2001 P. 0010 – 0019.
http://europa.eu.int/smartapi/cgi/sga_doc?smartapi!celexapi!prod!CELEXnumdoc&lg=en&numdoc=32001L0029&model=guichett. where "sui generis" ("sui generis" means "of its own kind or class") protection in addition to copyright was given for databases created in the EU and other countries offering comparable protection.   Several court cases have further defined these codes, refining our understanding of what fair use and factual materials mean in the context of reuse of database compilations.  Even more complicated is the problem of databases where information was culled from other databases, where the secondary database may not make clear the origins or licensing of data base information, or even whether the database information is fairly used. 

The European Union Directives on the protection of databases take a more protective view of databases as compared to US Copyright Code.  While authors with works protected under both systems still control their work, the sui generis rights supplement the copyright protection.  Under these Directives, databases are protected from unauthorized extraction and reutilization, regardless of their copyright protection. EU Database Protection Directive, Ch. 3, Art. 7 (Mar. 11, 1996).  The Directives do allow for scientific and educational uses with permission both in the copyright area of the directive EU Database Protection Directive, Ch. 2, Art. 6, sec. 2(b) (Mar. 11,1996). as well as the sui generis area of the directive EU Database Protection Directive, Ch. 3, Art. 9, sec. (b) (Mar. 11,1996)., as long as the source is indicated, for illustrative purposes only. However, the extraction and reutilization of even insubstantial parts of databases is controlled by the creator of the database and it appears that in order to reuse part or all of a database from an EU member state, even for educational research purposes, permission must be obtained from the creator, if the reuse involves making the database, as part of another database, available to more than just the licensee. 

The “Suggested Readings in Human-Computer Interaction (HCI), User Interface (UI) Development, & Human Factors (HF)” list developed by Gary Perlman Gary Perlman,  “Suggested Readings in Human-Computer Interaction (HCI), User Interface (UI) Development, & Human Factors (HF)” (2002).  http://hcibib.org/readings.html.  is a great example of a complicated situation regarding a database origin.  Perlman resides in Dublin, Ohio, and his servers are located in Ohio and New York (for hcibib.org and the acm.org) but his database reading list page states that the “HCI Bibliography is a non-profit multinational volunteer effort to provide a free comprehensive online bibliography of the field of Human-Computer Interaction electronically worldwide to students, researchers, and developers.”  He offers translations of his compilation into languages such as French and German, indicating he may have exchanged information with EU residents.  Therefore, Perlman would need to be asked for permission to reuse the database, because of his statement that the data was compiled by multinational volunteers whose origins are unknown.  

There are several cases decided in US courts that affect the reuse of materials from databases, refining our understanding of the copyright protections.  Feist Publications, Inc. v. Rural Telephone Service Co., Inc  Feist Publications, Inc. v. Rural Telephone Service Co., Inc., 499 U.S. 340 (1991). is one of the most important because the case made clear that the Rural Telephone Co. did not come up with “original” facts for their database.  Instead, they used facts they had discovered in the process of doing business with their customers, not that they had actually created. Feist v. Rural, 344-351.  Rural has copyright protection for the entire directory, but not for the data contained inside it.  This data included name, address and telephone numbers of customers and is comparable with the metadata regarding a book list, where a book is characterized by ISBN number, title, author, publisher, date of publication and edition.  The reading list metadata is, like the customer data Rural used, not original, not created, and therefore not subject to copyright protection in reading list databases.

Another consideration is with the kind of database constructed and whether the data reused includes just the “building blocks of understanding” verses the “tastes and personal opinions”  CCC Information Services, Inc. v. MacLean Hunter Market Reports, Inc., 44 F.3d 61, 71 (1994). of the creators of the borrowed database.  If the reading list extractions include just the most basic metadata as mentioned above in reference to Feist, this information will be available for the project under fair use.  But if the information in the booklist includes expressions about the reading content, opinions about the quality and usefulness of the readings, and is grouped in ways that convey preferences, then this higher level metadata would resemble the database referred to in the CCC Information Services v. MacLean Hunter CCC v. MacLean, 65-66.  case, where the court found that while the data in the Red Book of auto valuations included facts, that the arrangement and expression were original, even if not terribly so.  The court decided that even though open facts were critical to open public debate, the expression of the information was unique and so protected. Therefore, higher concept metadata should be extracted with permission only, and not otherwise passed on directly in the reading list aggregation project.

Gary Perlman’s HCI list Perlman, http://www.hcibib.org/.  is also an example illustrating a significant amount of personal expression as part of the content.  This list groups works into subgroups by topic, relevance and quality, and reviews most of the top-level works from the 23,500 total books, journal articles, conference proceedings and Internet resources listed.  These opinions and preferences are under copyright protection and could only be used by the student group with permission.  In contrast, the ACM Special Interest Group on Knowledge Management reading list contains the most basic factual metadata and would be useable under fair use for the project.  ACM Special Interest Group on Knowledge Management reading list.  http://www.acm.org/siggroup/annotate.html.   The ACM reading list contains no opinions or preferences as to the makeup or quality of the works, and is grouped in the most obvious way, by like kind of material, such as book, journal, or conference proceeding.  

The student group does not need to examine the reading lists databases to see whether there might be a system in place to parse the data, or in some way refine or organize it.  An example of a system might include Andrew Sears’ database, HCI Reading List Andrew Sears,  HCI Reading List. (2000).  http://www.research.umbc.edu/~asears/hci/readings.html. , where he states that there is a “program that converted the original text-only list into this nicer HTML list.”  This is because systems are not considered protected by copyright according to the Warren v. Microdos case Warren Publishing, Inc. v. Microdos Data Corp, 93-8474, p. 3  (11th Cir. 1997).  http://laws.lp.findlaw.com/11th/938474op.htm. .  Warren created a unique system for selecting communities listed in its database of cable communities, but the Circuit Court said that systems such as these, which automatically parse the data and arrange it according to a formula, were not protected under copyright under the US Code 17 U.S.C. sec. 102(b).  http://www4.law.cornell.edu/uscode/17/102.html.. A system like the one mentioned on the HCI Reading List is not copyright protected, and the specific data about the readings listed are facts common to published works and therefore reusable.   

The issue of whether fair use can be asserted for reuse of database information from US sources requires a minimum of four tests be applied to determine whether the copyright has been violated. Pamela Samuelson, Fair Use for Computer Programs and Other Copyrightable Works in Digital Forma:  The Implications of Sony, Galoob and Sega.  V. 1, No. 1 The Journal of Intellectual Property Law, Fall 1993, p. 4. http://www.lawsch.uga.edu/jipl/vol1/samuelsn.html.   The tests include whether the use of copyrighted work is for commercial profit, or non-profit purposes including research; whether the work is more factually based, which would mean less protection, as in the case of data in a database; whether the amount of the reused or extracted materials is substantial; and what effect the use will have on the market for the copyrighted work. Samuelson, p. 4-5.  For the proposed student project, since the extraction and reuse will be for a database used in research, and the work is factually based, the first two tests are easily passed.  The third test depends on the amount of data needed from the compilation compared to the entire work.  However, if the reused data is factually based, this probably will not be a huge problem because the data is fact-based and there are cases such as in Feist that support reusing a large portion of the total work Feist v. Rural, 344-348..  Regarding the market value of the data, if the data originate from non-profit, free web-based sources, the effect on potential markets for the data is unlikely to be a problem for the purposes of this project.

Finally, if a student group goes ahead with a project where a variety of online databases were to be aggregated to create a compilation database of reading materials, it would make sense to review databases originating from the EU to inform the project decisions and scope, but not use any of the actual database materials unless direct permission could be obtained.  I recommend a student group undertaking a database aggregation project to be published publicly follow these guidelines:
	Obtain formal permission for use of databases, if possible.

Only use data from EU databases where permission has been received for use.
Only use basic, factually based metadata from non-profit and educationally based research sites where no permission is obtainable, and where the database originates in the US or other countries not apart of the EU. 
Do not use arrangements, opinions, preferences or other higher concept data about the readings unless permission is obtained.
Attention should be paid to whether a database discloses reuse of data from other sources, and those sources should be addressed directly using the above criteria.
Develop your own system for grouping, presenting and commenting on the readings, with higher concept information obtained by permission worked into it, to make the compilation your own.
Credit for reused data needs to be stated on the final product.

